General Rules and Regulations
promulgated under the
Securities Exchange Act of 1934
Rule 3a4-1 -- Associated Persons of an Issuer Deemed not to be Brokers 

[Nancy Fallon-Houle Comments & explanations in gray highlights or bold gray]
Relevant Provisions in Yellow Highlights by NFH
Key Provisions, & Common Trips for this exemption, are in Green highlight by NFH
[Your Company, or your Fund, is an “Issuer”.  The Officers, Directors and Employees of the Fund or Fund Manager are considered “Associated Persons” of the Issuer.]  If the Officers or Directors of the Issuer meet all the requirements of this Rule 3a4-1 exemption, then they are exempt from federal Broker-Dealer registration. NFH]
[This Rule 3a4-1 is the federal law. State law also applies in each state in which the investors reside, and where the person selling the securities resides.  Under the laws of most states, the exemption is much more narrow and restrictive than the federal exemption.  In most states, the person must be an Officer or Managing Member in order to comply with the exemption, in some states the person can be only a Director and need not be an officer.  In most states being a regular non-executive employee doesn’t work. And in almost every state, being a Consultant or contractor does not work]
Rule 3a4-1
a. An associated person of an issuer of securities shall not be deemed to be a broker solely by reason of his participation in the sale of the securities of such issuer if the associated person:

1. [No Bad Boys] Is not subject to a statutory disqualification, as that term is defined in section 3(a)(39) of the Act, at the time of his participation; and [These are the “bad boy” disqualifications, generally:  Fraud actions, criminal actions, NASD/CRD dings, futures regulatory dings,  disbarment from a regulated industry, or mail fraud. If you have nothing along these lines, no problem.]
2. [No Compensation for Transaction: Direct or Indirect, Whether Commission based or other payments] Is not compensated in connection with his participation by the payment of commissions or other remuneration based either directly or indirectly on transactions in securities;  [Your compensation must be based on something other than % of money brought into the company or fund. You can receive a fixed salary and bonus for working in a position with the company.  However, neither of those can be tied to capital raised.  Or you can receive hourly consulting fees for actual consulting on issues separate from bringing in investors. Can’t receive consulting fees for brining in investors.]
3. [Not With Another BD Firm] Is not at the time of his participation an associated person of a broker or dealer; and [Maintaining an IA license is not deemed to be an “associated person of a BD”.  Only the maintaining of a BD license, or parking it at another firm, meets this test which kills the exemption.] 
4. Meets the conditions of any one of paragraph (a)4(i), (ii), or (iii) of this section.

i. The associated person restricts his participation to transactions involving offers and sales of securities [to only]:
A. [Institutional investors] To a registered broker or dealer; a registered investment company (or registered separate account); an insurance company; a bank; a savings and loan association; a trust company or similar institution supervised by a state or federal banking authority; or a trust for which a bank, a savings and loan association, a trust company, or a registered investment adviser either is the trustee or is authorized in writing to make investment decisions; or

B. [These exemptions don’t apply to the types of private placements you’d be doing- Securities issued in bankruptcy, securities issued in exchange transactions] That are exempted by reason of section 3(a)(7), 3(a)(9) or 3(a)(10) of the Securities Act of 1933 from the registration provisions of that Act; or

C. [Share exchange or merger] That are made pursuant to a plan or agreement submitted for the vote or consent of the security holders who will receive securities of the issuer in connection with a reclassification of securities of the issuer, a merger or consolidation or a similar plan of acquisition involving an exchange of securities, or a transfer of assets of any other person to the issuer in exchange for securities of the issuer; or

D. [Employee benefit plan securities.] That are made pursuant to a bonus, profit-sharing, pension, retirement, thrift, savings, incentive, stock purchase, stock ownership, stock appreciation, stock option, dividend reinvestment or similar plan for employees of an issuer or a subsidiary of the issuer;
OR
ii. The associated person meets all of the following conditions:

A. [Has a substantial and primary role with the issuer after the offering, other than finding money.] The associated person primarily performs, or is intended primarily to perform at the end of the offering, substantial duties for or on behalf of the issuer otherwise than in connection with transactions in securities; and [This is the key provision, and will only work if the officer has other substantial and specific roles in the company besides finding money, and those duties must continue after the offering.  
Note of Caution that Items B AND C below must also be factually correct]
B. [Involved in no other offerings for the 12 months before and after this offering.] The associated person was not a broker or dealer, or an associated person of a broker or dealer, within the preceding 12 months; and

C. The associated person does not participate in selling an offering of securities for any issuer more than once every 12 months other than in reliance on paragraph (a)4(i) or (a)4(iii) of this section, except that for securities issued pursuant to rule 415 under the Securities Act of 1933, the 12 months shall begin with the last sale of any security included within one rule 415 registration.
[In order for this to apply to the currently contemplated private placement sales, you can’t have offered, sold, or participated in, any other private placements or capital raising for companies or funds, or acted as a finder, or received compensation for any of those activities, for the past 12 months.  
For 12 months after this contemplated private placement, you can’t offer, sell, participate in, or act as a finder for, any other private placements or funds. The 12 month window is measured after your last  sale or offer of this currently contemplated offering.  
You can’t rely on this exemption to sell any other private placements for companies or funds.  

If you want to register as a broker-dealer, you also may need to wait out a 12 month window between last sale of a private placement, before you could register as a BD, a possible nuance of BD registration. ]  
[This next part only applies to administrative staff and clerks who are not communicating with investors, except to handle the admin side of the business.  Anyone who communicates with investors by explaining the investments or trying to sell them, would not be exempt under this section.]
OR

iii. [Only Ministerial / Admin Duties for the Issuer]. The associated person restricts his participation to any one or more of the following activities:

A. Preparing any written communication or delivering such communication through the mails or other means that does not involve oral solicitation by the associated person of a potential purchaser; Provided, however, that the content of such communication is approved by a partner, officer or director of the issuer;

B. Responding to inquiries of a potential purchaser in a communication initiated by the potential purchaser; Provided, however, That the content of such responses are limited to information contained in a registration statement filed under the Securities Act of 1933 or other offering document; or

C. Performing ministerial and clerical work involved in effecting any transaction.

b. No presumption shall arise that an associated person of an issuer has violated section 15(a) of the Act solely by reason of his participation in the sale of securities of the issuer if he does not meet the conditions specified in paragraph (a) of this section.  [This means that even if you don’t exactly meet every single requirement of this Rule 3a4-1, (perhaps if there is one little slip-up, like you were involved in one other offering in the past 12 months, for example), then you may still be deemed NOT to be an “associated person of an issuer” in violation of the broker-dealer registration requirements.
Or perhaps one of the SEC No Action letters on “finders” apply to your situation.  However, the applicability of the No Actions is very, very narrow, the interpretations are gray, and you could spend more on legal fees to have the transaction(s) evaluated, perhaps than the commission you would earn.
c. Definitions. When used in this section:

1. [Person must be an Officer Director Partner or Employee of the Issuer to be deemed an AP, and to be deemed an exempt AP] The term associated person of an issuer means any natural person who is a partner, officer, director, or employee of [This Rule 3a4-1 is the federal law. State law also applies in each state in which the investors reside, and where the person selling the securities resides.  Under the laws of most states, the exemption is much more narrow and restrictive than the federal exemption.  In most states, the person must be an Officer or Managing Member in order to comply with the exemption, in some states the person can be only a Director and need not be an officer. In most states being a regular non-executive employee doesn’t work. And in almost every state, being a Consultant or contractor does not work]:
i. The issuer;

ii. A corporate general partner of a limited partnership that is the issuer;

iii. A company or partnership that controls, is controlled by, or is under common control with, the issuer; or

iv. An investment adviser registered under the Investment Advisers Act of 1940 to an investment company registered under the Investment Company Act of 1940 which is the issuer.

2. The term associated person of a broker or dealer means any partner, officer, director, or branch manager of such broker or dealer (or any person occupying a similar status or performing similar functions), any person directly or indirectly controlling, controlled by, or under common control with such broker or dealer, or any employee of such broker or dealer, except that any person associated with a broker or dealer whose functions are solely clerical or ministerial and any person who is required under the laws of any State to register as a broker or dealer in that State solely because such person is an issuer of securities or associated person of an issuer of securities shall not be included in the meaning of such term for purposes of this section.  [This means that any issuer that is required to register as a BD in any state solely because it is an issuer, such as New York’s Martin Act, then the Issuer and its APs will not be deemed BDs and APs under federal law, simply because they registered as a dealer in that state


Regulatory History

50 FR 27946, July 9, 1985
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